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	DECISION
	DECISION
	 

	Before:  ROGERS, Chairman; ATTWOOD and MACDOUGALL, Commissioners. 
	BY THE COMMISSION: 
	At issue on review is a citation issued by the Occupational Safety and Health Administration to the United States Postal Service regarding two OSHA recordkeeping regulations, 29 C.F.R. ï¿½ 1904.29(b)(2) and (b)(3), alleging a failure to record a work-related illness on the forms required by 29 C.F.R. Part 1904.  We conclude that the Secretary has failed to prove a violation of the cited regulations; thus, we vacate the portion of the citation that relates to the alleged failure to record at issue.1  
	1 USPS assumes for purposes of argument that the illness was work-related.  Because we decide this case on other grounds, we need not address this issue. 
	1 USPS assumes for purposes of argument that the illness was work-related.  Because we decide this case on other grounds, we need not address this issue. 

	BACKGROUND 
	 Employee-A, an employee of USPS at its Seattle, Washington, mail processing center, submitted an application to USPS requesting protected leave under the Family and Medical Leave Act of 1993, 29 U.S.C. ï¿½ï¿½ 2601-2654.  With the application, Employee-A submitted a completed copy of the Department of Laborï¿½s Form WH-380, a health care provider certification for employees seeking FMLA-protected leave.  In Employee-Aï¿½s WH-380, her physician described her illness and symptoms, and stated that she had a ï¿½serious h
	OSHA issued USPS a citation alleging two violations of the recordkeeping regulationsï¿½one violation of 29 C.F.R. ï¿½ 1904.29(b)(2) (Item 1a), and one violation of 29 C.F.R. ï¿½ 1904.29(b)(3) (Item 1b)ï¿½for failing to record the illness.2  Following a hearing, the late Chief Administrative Law Judge Irving Sommer affirmed the citation and assessed the $5,000 proposed penalty.3  At issue on review are the implications of the confidentiality requirements of the FMLAï¿½s implementing regulations, in light of an employe
	2 Section 1904.29(b)(2) states: ï¿½What do I need to do to complete the OSHA 301 Incident Report?  You must complete an OSHA 301 Incident Report form, or an equivalent form, for each recordable injury or illness entered on the OSHA 300 Log.ï¿½  Section 1904.29(b)(3) states, ï¿½How quickly must each injury or illness be recorded?  You must enter each recordable injury or illness on the OSHA 300 Log and 301 Incident Report within seven (7) calendar days of receiving information that a recordable injury or illness h
	2 Section 1904.29(b)(2) states: ï¿½What do I need to do to complete the OSHA 301 Incident Report?  You must complete an OSHA 301 Incident Report form, or an equivalent form, for each recordable injury or illness entered on the OSHA 300 Log.ï¿½  Section 1904.29(b)(3) states, ï¿½How quickly must each injury or illness be recorded?  You must enter each recordable injury or illness on the OSHA 300 Log and 301 Incident Report within seven (7) calendar days of receiving information that a recordable injury or illness h
	3 Each citation item included two instances, one based on Employee-Aï¿½s illness, and one based on the illness of another USPS employee.  The judge affirmed both items with respect to both employees.  Only the instances involving Employee-Aï¿½s illness are at issue on review. 

	DISCUSSION 
	 USPS contends that the citation should be vacated because: (1) the confidentiality provision of the FMLA regulations, 29 C.F.R. ï¿½ 825.500(g), requires USPS to maintain Employee-Aï¿½s FMLA documentation in a separate system of confidential records and precludes USPS from recording the information about Employee-Aï¿½s illness on its OSHA log and report; 
	(2) the knowledge of USPSï¿½s FMLA Coordinator, who knew of Employee-Aï¿½s illness from the Form WH-380, is not imputable to USPS; and (3) there is no basis to infer that Employee Aï¿½s supervisor knew Employee-A had a work-related illness independent of the FMLA documents.  Before we address the merits of USPSï¿½s arguments, we first consider the Secretaryï¿½s claim on review that USPS waived its FMLA argument. 
	I. Waiver 
	The Secretary contends USPS waived its argument that FMLA confidentiality requirements prohibited it from recording Employee-Aï¿½s illness, because this argument was not included as an affirmative defense in USPSï¿½s answer and was not asserted until USPS filed its post-hearing brief with the judge.  Commission Rule 34(b), 29 C.F.R. ï¿½ 2200.34(b)(3)-(4) (requiring answer to ï¿½include all affirmative defenses being asserted,ï¿½ and stating that failure to do so may ï¿½result in the party being prohibited from raising 
	Commission Rule 34(b)(3)ï¿½s reference to affirmative defenses is to those recognized as such at common lawï¿½i.e., assertions raising arguments or new facts that, if proven, defeat a plaintiffï¿½s claim even if the allegations in the complaint are true.  See Ford Motor Co. v. Transport Indem. Co., 795 F.2d 538, 546 (6th Cir. 1986) (ï¿½An affirmative defense raises matters extraneous to the plaintiffï¿½s prima facie case.ï¿½); see generally 5 Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure ï¿½ï¿½ 127
	Here, the Secretary asserts that USPS had a legal obligation to review the FMLA documents for OSHA recordkeeping purposes.  USPS disagrees that it had such an obligation, asserting that the FMLA confidentiality requirements precluded it from reviewing the FMLA documents for OSHA recordkeeping purposes.  In this respect, the partiesï¿½ arguments directly 
	implicate the knowledge element of the Secretaryï¿½s prima facie case.  See Astra Pharm. Prods., Inc., 9 BNA OSHC 2126, 2129, 1981 CCH OSHD ï¿½ 25,578, pp. 31,899-900 (No. 78-6247, 1981) (Secretaryï¿½s prima facie burden includes establishing that ï¿½the cited employer either knew or could have known of the condition with the exercise of reasonable diligenceï¿½), affï¿½d in pertinent part, 681 F.2d 69 (1st Cir. 1982). Accordingly, we find that USPSï¿½s FMLA argument is not an an affirmative defense, and is not subject to
	Even if the FMLA argument were considered an affirmative defense, we find that the issue was ï¿½tried by the . . . implied consent of the parties and [may therefore be] treated as if actually raised by the pleadings.ï¿½  Bill C. Carroll Co., 7 BNA OSHC 1806, 1810, 1979 CCH OSHD ï¿½ 23,940, p. 29,032 (No. 76-2748, 1979).  A finding of such consent is appropriate where ï¿½the party who should have pled the [affirmative] defense introduces evidence in support thereof without objection by the adverse party . . . .ï¿½  Jo
	Finally, the Secretary has failed to show that he suffered any prejudice resulting from our consideration of USPSï¿½s FMLA argument.  While he asserts that, had he known USPS would raise this argument, he ï¿½might haveï¿½ questioned Employee-Aï¿½s work supervisor about whether the supervisor knew of Employee-Aï¿½s illness apart from the FMLA documents, the Secretary has never requested a further opportunity to present evidence of the supervisorï¿½s independent knowledge of Employee-Aï¿½s illness.  Bill C. Carroll, 7 BNA 
	have proffered had he been apprised applicability was in dispute).  As such, we find no bar to our consideration of the FMLA argument. 
	II. Knowledge 
	 ï¿½To meet [his] burden of establishing employer knowledge, the Secretary must show that the cited employer either knew or, with the exercise of reasonable diligence, could have known of the presence of the violative condition.ï¿½  N&N Contractors, Inc., 18 BNA OSHC 2121, 2122, 2000 CCH OSHD ï¿½ 32,101, p. 48,239 (No. 96-0606, 2000), affï¿½d, 255 F.3d 122 (4th Cir. 2001).  As discussed below, we reject the Secretaryï¿½s claim that USPS had constructive or actual knowledge of Employee-Aï¿½s illness because the FMLA con
	The Secretary argues that USPS was obligated to review such information to determine if it is required to be recorded on OSHAï¿½s recordkeeping forms pursuant to OSHAï¿½s recordkeeping regulations.  USPS claims, however, that pursuant to the confidentiality provision of the FMLA regulations, the documentation at issue here must be kept confidential: 
	Records and documents relating to certifications, recertifications or medical histories of employees or employeesï¿½ family members, created for purposes of FMLA, shall be maintained as confidential medical records in separate files/records from the usual personnel files, and if ADA is also applicable, such records shall be maintained in conformance with ADA confidentiality requirements (see 29 C.F.R. ï¿½ 1630.14(c)(1)), except that: 
	(1) Supervisors and managers may be informed regarding necessary restrictions on the work or duties of an employee and necessary accommodations; 
	(2) First aid and safety personnel may be informed (when appropriate) if the employeeï¿½s physical or medical condition might require emergency treatment; and 
	(3) Government officials investigating compliance with FMLA (or other pertinent law) shall be provided relevant information upon request. 
	29 C.F.R. ï¿½ 825.500(g) (emphasis added).  In response, the Secretary contends that the opening part of this provision implicitly permits review and disclosure of FMLA information for OSHA recordkeeping purposes because, he argues, the phrase ï¿½maintained as confidential . . .  recordsï¿½ is not an absolute requirement, but rather allows disclosure for certain governmental purposes.  We disagree. 
	By its terms, the confidentiality provision set forth in ï¿½ 825.500(g) prohibits disclosure of FMLA medical information to supervisors and managers unless the information involves ï¿½necessary restrictions on the work or duties of an employee and necessary accommodationsï¿½; or the information is necessary for ï¿½emergency treatment.ï¿½  29 C.F.R. ï¿½ 825.500(g)(3).  See Superior Masonry Builders, Inc., 20 BNA OSHC 1182, 1184, 2002-04 CCH OSHD ï¿½ 32,667, p. 51,417 (No. 96-1043, 2003) (when determining the meaning of a 
	The Secretary also contends that the express exception in subsection (g)(3) applies here, because the OSH Act and OSHA recordkeeping regulations constitute ï¿½other pertinent law.ï¿½  29 C.F.R. ï¿½ 825.500(g)(3).  This ignores, however, that the exceptionï¿½s plain language permits disclosure only to ï¿½government officials.ï¿½  The parenthetical reference to ï¿½other pertinent lawï¿½ simply addresses the reason government officials are seeking the documents, not to whom the documents may be disclosed.  Here, if the FMLA-p
	purposes of OSHA recordkeeping.4  See Superior Masonry, 20 BNA OSHC at 1184, 2002-04 CCH OSHD at p. 32,667; Blount Intï¿½l, 15 BNA OSHC at 1902, 1991-93 CCH OSHD at p. 40,752; Worcester Steel Erectors, 16 BNA OSHC at 1418-19, 1993-95 CCH OSHD at p. 41,635. In light of the foregoing, USPS could not review the FMLA documentation to identify OSHA recordable illnesses because USPS was prohibited from doing so under the FMLA regulations.  Therefore, we conclude that the Secretary has failed to establish constructi
	4 Because we find the regulation at issue unambiguous, deference to the Secretaryï¿½s interpretation is unwarranted. See Auer v. Robbins, 519 U.S. 452, 457-58 (1997) (deference to an agencyï¿½s interpretation is warranted only when the language of the regulation is ambiguous). 
	4 Because we find the regulation at issue unambiguous, deference to the Secretaryï¿½s interpretation is unwarranted. See Auer v. Robbins, 519 U.S. 452, 457-58 (1997) (deference to an agencyï¿½s interpretation is warranted only when the language of the regulation is ambiguous). 
	Commissioner MacDougall further notes that to defer to the Secretaryï¿½s position under circumstances such as this, involving an unambiguous regulation, would ï¿½permit the agency, under the guise of interpreting a regulation, to create de facto a new regulation.ï¿½  Christensen v. Harris County, 529 U.S. 576, 588 (2000). 

	Contrary to the judgeï¿½s finding, the record also fails to establish that USPS had actual knowledge of Employee-Aï¿½s illness.  The Secretary claims that the FMLA Coordinator who received Employee-Aï¿½s WH-380 (which contained a medical diagnosis of her illness and attributed the illness to her work) was a supervisor whose knowledge can be imputed to USPS.  See Access Equip. Sys., Inc., 18 BNA OSHC 1718, 1726, 1999 CCH OSHD ï¿½ 31,821, p. 48,782 (No. 95-1449, 1999) (ï¿½[K]nowledge can be imputed to the cited employe
	To determine whether an employee is a supervisor, the inquiry focuses on whether the employee directed other employeesï¿½ work activities.  Am. Engï¿½g & Dev. Corp., 23 BNA OSHC 2093, 2095-96, 2012 CCH OSHD ï¿½ 33,235, p. 56,116-17 (No. 10-0359, 2012) (imputing knowledge of backhoe operator who lacked authority to hire or fire but was charged with giving work instructions and orders to other employees); Dover Elevator Co., 16 BNA OSHC 1281, 1286, 1993-95 CCH OSHD ï¿½ 30,148, p. 41,480 (No. 91-862, 1993) (ï¿½[A]n empl
	requisite control indicative of supervisory status.  Indeed, Kenn Messenger, a USPS manager, testified that FMLA Coordinators have no ï¿½direct employeesï¿½ and make no decisions about other employeesï¿½ work.  Thus, the Secretary has failed to establish USPSï¿½s actual knowledge of Employee-Aï¿½s illness through the FMLA Coordinator.  Moreover, as indicated above, even if the FMLA Coordinator had been a supervisor or USPS had otherwise known of the illness from Employee-Aï¿½s WH-380, the FMLA confidentiality requireme
	5 Commissioner MacDougall writes separately on this point to clarify with respect to a situation that will frequently ariseï¿½where the individual responsible for administering an employerï¿½s FMLA leave is a supervisor, such as for the many small employers that do not have multiple employees in various human resources positions.  Irrespective of whether USPSï¿½s FMLA Coordinator was a supervisor, the result here would be the sameï¿½any knowledge obtained from USPS maintaining Employee-Aï¿½s FMLA confidential documen
	5 Commissioner MacDougall writes separately on this point to clarify with respect to a situation that will frequently ariseï¿½where the individual responsible for administering an employerï¿½s FMLA leave is a supervisor, such as for the many small employers that do not have multiple employees in various human resources positions.  Irrespective of whether USPSï¿½s FMLA Coordinator was a supervisor, the result here would be the sameï¿½any knowledge obtained from USPS maintaining Employee-Aï¿½s FMLA confidential documen
	 

	Finally, there is no support in the record for the conclusion that Employee-Aï¿½s work supervisor knew of her illness from sources other than the FMLA documentation.  First, despite the Secretaryï¿½s contention that Employee-A ï¿½likely informed her supervisor of her work-related illness,ï¿½ there is no direct evidence that she or anyone else informed her supervisor of her illness or the reason for her leave request, or that the supervisor knew of it.  The judge inferred such knowledge based on two factors: (1) a l
	deemed a ï¿½routine practiceï¿½ pursuant to Federal Rule of Evidence 406.6  See Wilson v. Volkswagen of Am., Inc., 561 F.2d 494, 511 (4th Cir. 1977) (stating that examples ï¿½numerous enough to base an inference of systematic conductï¿½ are required to establish routine practice) (internal citations omitted).  Moreover, there is no evidence that Employee-Aï¿½s supervisor ever observed Employee-Aï¿½s symptoms, which, in any event, would not alone indicate that they were work-related.  For these reasons, we find the judg
	6  This rule provides: ï¿½Evidence of  . . . the routine practice of an organization . . . is relevant to prove that the conduct of the . . . organization on a particular occasion was in conformity with the . . . routine practice.ï¿½  Fed. R. Evid. 406 (2009).  On behalf of USPS, Messenger testified only to the existence of the procedureï¿½he did not address the extent to which it was followed by USPS.  This is insufficient evidence to meet the requirements of Rule 406. 
	6  This rule provides: ï¿½Evidence of  . . . the routine practice of an organization . . . is relevant to prove that the conduct of the . . . organization on a particular occasion was in conformity with the . . . routine practice.ï¿½  Fed. R. Evid. 406 (2009).  On behalf of USPS, Messenger testified only to the existence of the procedureï¿½he did not address the extent to which it was followed by USPS.  This is insufficient evidence to meet the requirements of Rule 406. 

	ORDER 
	We vacate the portion of Citation 1, Items 1a and 1b, that pertains to Employee-Aï¿½s illness.  We also agree with USPS that it is appropriate to reduce the penalty because the citation is affirmed with respect to only one of the two employees upon whom it was based.  We therefore assess a penalty of $2,500. 
	 
	SO ORDERED. 
	 
	/s/      
	       Thomasina V. Rogers 
	       Chairman 
	 
	 
	 
	       /s/             Cynthia L. Attwood 
	Commissioner 
	 
	 
	 
	       /s/      
	       Heather L. MacDougall 
	Dated:  September 29, 2014    Commissioner 





